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Court File No. 98-CL-3111

CNTARIO COURT (GENERAL DIVISION)
COMDMIERCIAL LIST

THE HONOURABLE ) THURSDAY, THE 225D

MR. JUSTICE BLAIR ) DAY OF OCTOBER, 1998

)
BETWEEIN:

CANADIAN IMPERIAL BANK OF COMMERCE

Plaintiff

- and -

FBI BRANDS LTD.
Defendant

ORDER

Order, inter aliz, appointing KPMG Inc. (the “Receiver”™), as Receiver and Manager,
without securitni, of tne assets, property and undertaking of FBI Brands Ltd. (the

“Company”) was hearz this dav at 393 University Avenue, Toronto, Cntario.

ON READING the statement of claimi and the notice of motion herein, the

affidavits of Jack McNiurray sworn October 20 and 22, 1998 and the exhibits annexed

thereto, the affidavit cf Antonio Tondino sworn October 22, 1998, and on hearing the

submissions of counse: for the Plaintiff.

Confirmation of Service

1. THIS COURT ORDELRS that the time for service of the notice of motion and

moton record herein is herebs abridged and that the motion is properly returnable
today and that all partes entitled to notice of this motion have been duly served with

notice of this motion and service upon any interested party other than the persons

served with the notice of motion is hereby dispensed with.

HARRISODN 3O8Soc-iv
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Appoint—ment and Posvers
TS COURT ORDERS trat KPMNG Inc. (the “Receiver”), having an office in

City 2 Tororzo, in the Municizality of Nletropolitan Toronto, be and it is hereby

2

tha

aspointez Receivar and Manager, without security, of all of the assets, property and

underta-i.ng of the Company (ccilectively the “Property”), with full control and
pcver cvar all aspects of the Property and with authority to receive, preserve,
protect, Cispose of and sell the Property or any part thereof, and to act at once until

further Cr-Zer of ttus Court.

3. THEIS COURT ORDERS that the Company and its past and present directors,
oiTicers, zoiployvees, servants, shareholders, lawyers (subject to issues of privilege),

accountans, consultantss, agents and any and all other persons having notice of this
Crder, csliver tne Property to the Receiver together with all books, documents,

ccntracts. papers and records of every nature and kind whatsoever relating to the

Propert z2nd the obligadons and liabilides of the Company (including, but not

consultant studies and reports, drawings and

limited :z accounting recards,
biueprinis. computer programs and data), and further that such persons grant to the

Rez=ziver =:1l access to and use of accounting, data processing and computer facilities
i~zreto, provided that such persons shall be required to deliver up copies of

re.ating o=
such mati=rial to the Recsiver only upon pavment of their fair and reasonable cost of

making suzh copies.

= THIS COURT ORDERS that without limiting the generality of paragraph 2

atowve, anZ without requiring the Receiver to do so, the Receiver shall be at liberty

to take possession, control and management of the Property:;

1it or cause the carryving on of the business of the

b to carry on or permit

Cempany on a shori-term basis for the sole purpose of preserving the

going-concern character of the Company to enable the Receiver to

market and negotiate the sale of the Property on an en bloc basis so as

HARRSODY ISR == T
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¢

> max:mize its value and in doing so the Receiver shall be deemed to

z2 the agent of the Company and shall not be deemed to be an

=mplow2r or a successor empioyver of the emplovees of the Company

~atwitrstanding any provision or power in this Order;

C) e
tne Rezziver may consider necessary

assistarce in the exercise of the Receiver’s powers and the performance

maks arrangements with such agents, assistants and emplovees as
or desirable to secure their

of its dudes hereunder including the carryving on of the business of the
Company;

a) :z entsr into negotiations with the United Food and Commercial

“orkers International Union, Local 173 (the “Union™) with respect to

‘~e engzgement of the members of the Union, to continue production;

instute and prosecute all suits, proceedings, and actions in and

e) o’
tefore 2 Courts and administrative bodies, and anyv and all arbitration
sroceedings as may in its judgment be necessary for the proper
and

crotecton, preservation, disposition or sale of the Property

lixewisz to defend all suits, proceedings, arbitration proceedings and

actions instituted against it as the Receiver and to appear in and

canduc: the prosecution and defence of any suits, proceedings,

arbitratons and actions now pending in any Court or administrative
tody cor before any arbitrator against the Company relating to the
Fropert including such appeals as the Receiver shall deem proper and
aZvisabl2 in respect of any Order, decision, or judgment pronounced in

any such suits, proceedings, arbitrations or actions;

) t> receive and collect all monies now or hereafter owing to the

Compary relating to the Property and enforce all security held by the

Companyv in respect thereof;

RRISO DN -I8Seo-th 1
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g)

h)

1)

)

D

)

o)

-3 - /«{

to exiz2nd the time for pavment of any monies due to the Company

relattng to the Property with or without security and to settie or

comperomise any such indebtedness;

to apzly for any permits, licences, approvals or permissions as may be
recquirad by any governunental authority;

to taxe such steps as the Receiver deems necessary or desirable to

preserve and protect the Property including making pavmoients to

persons having mortgages, charges or encumbrances;

to ad-ertise and market the Property for sale, to conduct negotiations

for the sale of the Property and to enter into an agreement of purchase

such agreement to be subject to the

and sale of the Propertv, anv

approval of this Court;

to setie and pay any claims which mav be made or brought against the
Comzany relating to the Propertyv on such terms and in such manner as

the Receiver deems necessary or advisable;

to exscute in the name of and on behalf of the Company all necessary

bills of sale, conveyances, deeds and documents of whatsoever nature

which the Receiver considers to be necessary or incidental to the

exercise of the powers granted hereby;

to voiz any shares and exercise any rights the Company may have as a

shareholder with respect to anyv shares included in the Property;

to maxe an assignment of the Property for the general benefit of the
Comrany’s creditors pursuant to the Bankruptcy and Imsoluency Act
(Canada), and to act as trustee in bankruptcy of the Company;

withcout being deemed to have taken possession of the Property, to

enter into agreements with the trustee in bankruptcy of the Company

TRADEMARK
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in relation to the occupation of all or anyv part of the Properth- and the

managem=nt and operation of the business of the Company; and

=) to take an: steps, enter into anyv agreements or incur any obligations

necessary or incidental to the exercise of the aforesaid powers.

3. THIS COURT ORDERS that the Receiver shall be at liberty to retain counsel
o advise in connection with any matiers associated with its appointment and the

perfecr—mance by it of its duties and the exercise of its powers hereunder and payv the

‘ees anZ disbursements of its counsel.

3 THIS COURT ORDERS that the Receiver may, from time to Hme, bring

—~

moticos before this Court for advice and directions in the exercise of its powers and

the p=riarmance of its duties hereunder.

THIS COURT ORDERS that notwithstanding anything else in this Order, the

Rece:ivzr is not authorized to make or cause the Company to make any contributions

to any rension plan maintained by the Company for the benefit of its emplovees.

Emplcees
THIS COURT ORDERS that by the granting of this Order, the business of the

3.
Comrzany has not been sold and swill continue to be the business of the Company

untl iz :s sold in whole or in part by the Receiver (in this paragraph, “sells” includes

.2ases. Tansfers and any other manner of disposition, and “sold”™ and “sale” have

correstonding meanings) and for greater certainty, this Court Orders that the

Receivzr shall not be deemed to be the emplover or successor employver of any of the

empic2es of the Company nobtwithstanding any provision or power in this Order.

Accountane for Receipts and Disbursements

Q

pav th2 talances in its hands as this Court may direct.

THIS COURT ORDERS that the Receiver shall pass its accounts and shall

SLARRISI T 3500t -
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10. THIS COURT ORDERS that the Receiver's remuneration and any expenses
which mayv be prcoerly made or incurred by the Receiver in connection with the
exerz:se of its powzrs and the performance of its duties hereunder (including any
fees and disbursemeants of its counsel) shall be allowed to the Receiver in the passing
of its accounts and shall form a charge on the Property ranking in prioriky to all

existing charges and encumbrances on the Property in favour of the Plaintiff and all

subseguent securec creditors, but subject to the rights of secured creditors having

rior:inv over the charges of the Plaintiff.
4 k =4

11. THIS COURT ORDERS that the costs of the Plaintiff in the preparation of

this motion, in the commencement of this action and up to and inclusive of the

hearing of this mo©on and the entry of this Order be assessed as beh+een a solicitor

and nis own client and be paid by the Receiver as part of its expenses.

12. THIS COURT CRDERS that the Receiver shall be at liberty, from time to

time, to pay costs and other expenses relating to the Property, including its own

remuneraticn and disbursements, frem monies in its hands. Any amounts so

applied against the Receiver's remuneration and expenses shall constitute advances

agairst the amounts allowed on the passing of the Receiver’s accounts.

Borrowing Powers

13. THIS COURT ORDERS that the Receiver shall be at liberty and is herebxy-

empocwered to borrow monies from the Canadian Imperial Bank of Commerce,
withcut personal liability from Hme to time, as it may consider necessary, not to
exceed $5300,000 in principal amount in the aggregate, at such rate or rates of interest

as it deems advisable and for such period or periods as it may be able to arrange, for

the purpose of exercising its powers and performing its duties. The Receiver is

authcrized to pledgs, assign or give security or securitdes on any of the Property

and/cr its proceeds which shall be subject to the priority of the Plaintiff's security,

HARRIST TN S0 8360-48N 1
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the rights of the secured creditors ranking in priority' to the Plaintiff, and to charge in

favour of the Receiver granted in this Order.

14. THIS COURT ORDERS that the mionies authorized to be borrowed by this
Order shall be evidenced by a certificate or certificates substantially in the form of the
draft certificate attached as Schedule “A” to this Order and shall be in the nature of

revolving credit which the Receiver may pav off or re-borrosw within the limits of the
authority herebvy conferred.

15. THIS COURT ORDERS that all monies from time to time borrowed by the
Receiver pursuant to this Order or to any further Order of this Honourable Court
and all Receiver’s certificates representing the same or anv other part thereof shall

rank pari passit unless the holders of such certificates agree otheriwvise.

THIS COURT ORDERS that any security granted by the Receiver in

its borrowings shall not be enforced

1é6.
connection with
Honourable Court first being obtained.

without leave of this

Stav of Proceedings

17. THIS COURT ORDERS that no action, application or administrative

procezadings, extra-judicial proceedings, self-help remedies, enforcement processes or

any other acts, proceedings, or private remedies including, without limitation:

anv right of distraint or termination of any lease;

a)

b) anyv right to take possession of, exercise right of garnishment, foreclose
upon or otherwise deal with any of the Property or to continue such
actions if commenced prior to the date of this Order;

c) any right to commence or continue enforcement, realization or

collection proceedings in respect of anv encumbrance, tax, lien, security

HARRISIT TN <08Sco-N 1
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%®

interest, charge, mortgage, guarantee, hvpothecation, pledge or other

anyv rignt of termination of any contract of insurance for the Property or

any sortHon thereof or in which the Company is a named or an

unrnzmed insured or from which the Company mayv derive a benefit;

anv m:ght of termination, suspension, cancellation or alteration of anv
conract, whether written or oral, for the supplyv of goods or services to
the T“ompanv or for the sale of goods to customers of the Companv

including, without limitation, commercial leases, supply contracts,

contracts, displayv contracts, stocking or shelving arrangements,

ser..z2
disTioution agreements, shipping contracts, licenses, permits and
approvals;

anv right of termination, suspension, cancellation or alteration of anyv

corzlt whether written or oral, bethwveen the Company and any of its

cus:izmers relating to the stocking, placement or display of the

Comrany’s products on displayv shelves at retail outiets owned,

conrlled or operated by such customers or relating to the stocking of
the Tompany’s products by such customers;

anyv —ght of set-off; or

ht or entitlement to any construction, repair storage or other lien

any =g

relatmng to the Property or its proceeds;

shall be taken, ccmmenced, or continued against the Company or the Property by

specific consant &

anyv person. rirm, orporation or entity wherever situated or domiciled without the

the Receiver or the leave of this Court first being obtained on

seven dayvs notice o the Receiver.

HARRSODY +o5Scos 1
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13. THIS COURT ORDERS that all persons with notice of this Order be and they

arz nereb. 2njoined from disturbing or interfering with the use by the Receiver of

fv services presently used by the Company in connection with the Property,

inc.uding the furnishing of gas, heat, electricity, water, telephone, electronic mail,

inzrnet, computer software and other data services, and the providers of such
utlides are hereby enjoined from cutting off, or discontinuing or altering any such
sevices without the specific consent of the Receiver or the leave of this Court first
being obtained on seven days notice to the Receiver, provided that the Receiver shall
par for such services supplied in the future, while the Receiver is carrving on the
business of the Company, in accordance with the applicable contractual terms and

~zt the Receiver shall be secured with respect to such pavments in accordance with

t
A

rapns 10 and 12 hereof.

THIS COURT ORDERS that all persons be and theyv are hereby enjoined

]

v disturbing or interfering with access by the Receiver to any premises or

ccadons [zased by or licensed to the Companyv and that no person shall in any

-t

manner iniarfere with the possession, use or control of the Property by the Receiver

cr iis assigns as permitted by this Order.

Miscellaneous

limitation, the Canadian
the

rciaction of the enviromment including, without

Zrrironmernial Preofection Act (Canada),
O::izrio Waier Resources Act (Ontario)}, the Occupational Health and Safety Acf (Ontario),

Environmmental Protection Ack (Ontario),

the regulazons thereunder or any other statute, regulation or rule of law or equity
nZer any federal, provincial or other jurisdiction whatsoever, but nothing herein

r

relieve the Receiver from liabilityy under Environmental Legisladon arising as a

shall

FARREC TN $S8Soe= T
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result of its own wilful neglec: or negligence during its carrving on of the business of
the Company.

21. THIS COURT ORDERS that the Receiver shall not be deemed to have taken

possession of any real propsro owned or leased by the Company, for anv purpose

the purposes of Znvironmental Legislation, by reason onlv of the

including
upon any such property for the purpose of obtaining

Receiver’s action in entering

access to the books and records of the Company..

22, THIS COURT ORDERS that the liability of the Receiver swhich it may incur

as a result of its appointmment or as a result of the performance of its duties
hereunder, save and 2xcept n2gligence, shall be limited in the aggregate to the Net

Realized Value of the Proper=. The Net Realized Value of the Property shall be the

Proceeds realized in cash frcm the disposition of the Property or part thereof after

deducting the remuneratiorn and disbursements of the Receiver and any costs or

obligations incurred by the Raceiver or by any other person in connection with the

performance of its duties hersunder have been repaid.

23. THIS COURT HEREBY seeks and requests the aid and recognition of any-

Court or administrative bocd: in any Province of Canada, any Canadian Federal
Court or administrative body and any federal or state Court or administrative body

in the United States of America or elsewhere to assist the Receiver and its agents to

carry out the terms of this Order including the making of such vesting Orders as may

be requisite or desirable to ccmiplete the disposition of such of the Property as max
be within the jurisdicton of such courts or administrative bodies. The Receiver shall
be atliberty and is hereby authorized and empowered to apply, without notice to the

Company, as it may consiZar necessary or desirable to any other Courts or

administrative bodies. whe:her in Canada, the United States of .America or

elsewhere, for Orders recognizing the appointment of the Receiver in such other
jurisdictions. All Courts and administrative bodies of all such jurisdictions are
herebyv respectfully reguestec to make such Orders and provide such assistance to

HARRISO O GS300-4 1
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the Receiver as anr officer of the Court as thev may deem necessary or appropriate for

the purpcses for «which the Receiver was appointed.

23 THIS COURT ORDERS that a copy of this Order shall be served upon the

persons listed in Schedule “B” hereto and that liberty be reserved to any interested

person to bring a motion to this Court for such further Order as such person may be

advised on seven dayvs notice to the Receiver.
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SCHEDULE “A”

Amount5 Receiver's Certificate

TO:

1. This is to certify that the undersigned, KPMG Inc.,, as the Receiver and

Manager of the assets and property (the “Property”™) of FBI Brands Ltd. pursuant to

the Crder of the Honourable | ] of the Ontario Court (General Division)

dated the { ] (hereinafter called the “Order”), acknowledges that as

such Receiver arnd Manager it is indebted to the holder of this Certificate in the sum

of Dollars (S }in lawful money of Canada.
2. The principal sum of S &) ) represented by this
day of . 1998, on demand

Certificate is pavable from the
with interest thereon fboth after as well as before maturity ) at the | } prime
interest rate, as reported or announced from bme to time or failing such reporting or
announcement, at the rate established by it on an unsecured demand loan in the City

of Toronto, Province of Ontario in Canadian dollars to its most credit-worthy

commercial customers, plus two per cent 2% per annum.

3. The principal sum of S ) together xwith interest

therefrom as aforesaid is by the terms of the Order, together with the principal sums
and interest thereon of all other Receiver's Certificates issued by the Receiver
pursuant to the Order or to any further Order of the Court, a fixed specific charge on
the Property rarking in priority to all charges and encumbrances on the Property
save and except the charges in favour of Canadian Imperial Bank of Commerce, the
charges in favour of all secured creditors ranking in priority to Canadian Imperial
Bank of Commerce and the charges in favour of the Receiver as set out in the Order
subject to the right of the Receiver to be indemnified out of the Property with respect

to its liabilities, expenseas and its own remuneration properly incurred.

HARRISO T SI53cc=\ 1
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3. All sums zavable in respect of principal and interest under this Certificate are

pavable at the office of KPPMG Inc., Toronto, Ontario.

2.

In case cd=sfault shall be made in payvment of interest on this Certificate and
such default shall continue, the principal and anyv interest thereon of this Certificate

mayv be declared immediately due and pavable by the holder hereof. This Certificate

shall not oe enforced without of the Court, on the motion made on notice to the

Receiver.

6. All liabilits in respect of the whole or any part of the principal sum for which

this Certificate is issued and for further interest thereon shall at any time or from
time to time be terminated on tender to the holder hereof of the whole or such part of

such principal sum with interest accrued thereon as aforesaid to the date of such

tender.

7.

The Receiver does not undertake and is not under any personal liability to pay
any such in respact of which it may issue Certificates under the terms of the Order.

dayv of . 199

KPMG INC.,
RECEIVER AND MANAGER OF FBI

BRANDS LTD.

Dated at ~oronto this

By

Name: @
Title: @

Bxy:

"Name: @
Title: @

REDDA LC8SeeN

I
1
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SCHEDULE “B”

SERVICE LIST

Internationz. Paper

Internationz: Place :

64C02 Poplar ~venue

Me=ohis, T

U.s .~ 38157

Attantion:
Packaging Division

W. 2. Gracz2 4= Co. of Canada Ltd.
Crveovac D:vision

2362 Dixie Fzad

Mississaugz, Ontario L4Y 2A2

;. Scott Murchison, General Manager, North American Liquid

Uri:2d Focd and Cocmmercial Workers International Union, Leocal 173

20 Zamilten ~venus North
Otiawwa, Crnz=rio KIY 1Bé
Atiandon: Tohn Fuller, Director

The Municizz! Savings & Loan Corporation
Pos: Oifice Z2ox 7037

Adslaide FPos: Office

Torcnto, Omzzrio NSC 2K7

Corporaticn Financizre Teletech

Suit= 1400
16CC Sivd. R2né Lévesque West

Mon=al, Cza2bec =3H 1P9

XNeraox Canazz Ltd.
121 Zloot S===t Eas:

Pitrev Bowes Leasing,

a Division of Pitney Bowes of Canada Ltd.
Suitz 200

The Fromonzory I

23¢3 North Sheridan Way

Mississauga. Ontario L3K 2N7
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“BI Focds Inc.

5700 Czte de _.asse
Suite =71

St. Laucvrent, Cu=bec
H4T 225

A RIS S3530iV 1

SERVICE LIST
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